Non-Compete Agreement Review Checklist — New Jersey
A clause-by-clause reviewer checklist for New Jersey employee restrictive covenant agreements — confidentiality, non-solicits, non-competes, and non-disparagement under the Solari/Whitmyer three-part reasonableness test, the occupational bars, and the discrimination-claim concealment rule.
By Steven Obiajulu, J.D. Last reviewed 2026-06-12. License: CC BY 4.0. https://openagreements.org/legal/non-compete/new-jersey-review-checklist
1. Parties and cover-term identification
Review every item below the way a New Jersey court would: there is no general non-compete statute for the ordinary workforce, so each covenant stands or falls on the three-part reasonableness test — legitimate interest, undue hardship, public interest — and courts narrow overbroad restraints in equity rather than voiding them outright. Bills pending in the Legislature would prohibit most employee non-competes if enacted; as of this review they remain pending, not law, so the common-law test still governs. For the question-by-question legal analysis behind these items, see the New Jersey non-compete practice note.
☐  1.1  Parties identified by name — Recommended (SHOULD)
Confirm the named employer is the entity whose trade secrets, confidential information, and customer relationships the covenant claims to protect. The reasonableness test runs on the enforcing employer's own legitimate interests, so a covenant signed with an affiliate that holds none of those interests starts the analysis on the wrong foot.
☐  1.2  Effective date — Recommended (SHOULD)
Every covenant clock runs from a defined start. With no statutory timeline in this state, the agreement's own dates are all a court has — and a later tolling dispute will turn on exactly when the restricted period began and how much of it remained when the breach started.
☐  1.3  Employee title — Recommended (SHOULD)
Record the role and duties. The legitimate-interest and undue-hardship prongs are fact-driven: which customers the employee served and what confidential material they touched is the evidence that sizes the enforceable restraint, and the title is where that record starts.
☐  1.4  Governing law state named — Recommended (SHOULD)
Check that the governing state is stated. New Jersey enforceability rests on common-law reasonableness rather than a statute, so the choice-of-law clause decides which body of restrictive-covenant doctrine applies to everything else on this page.
2. Definitions
☐  2.1  Confidential information — Recommended (SHOULD)
Test the definition against the interests New Jersey actually protects: trade secrets, confidential business information, and customer relationships. A definition that sweeps in the employee's general skill and knowledge claims more than the case law gives and weakens every covenant that leans on it. 
☐  2.2  Trade secrets — Recommended (SHOULD)
Keep a separate trade-secret definition aligned with the statutory one — independent economic value derived from secrecy. The state trade-secret act runs alongside the contract, and a contractual definition that matches it keeps the statutory remedies in reach without stretching the covenant. 
☐  2.3  Restricted period — Recommended (SHOULD)
One defined Restricted Period keeps the duration analysis auditable. There is no statutory cap here, but the term must survive the undue-hardship weighing, and a period sized to how long the employer genuinely needs to replace the employee and stabilize the relationships is the defensible shape. 
☐  2.4  Restricted territory — Recommended (SHOULD)
Tie the geography to where the employee actually worked and where the protected relationships live. Courts here weigh territory against the public's access to the service and will shrink a radius that overreaches — drafting it tight up front beats relying on a judge to redraw the map. 
☐  2.5  Covered customers — Recommended (SHOULD)
Bound the class to customers the employee served or learned about during a stated look-back window. Customer relationships are a recognized protectable interest, but a definition reaching the employer's entire book converts a relationship covenant into a restraint on ordinary competition. 
☐  2.6  Covered employees — Recommended (SHOULD)
Keep the no-poach class to colleagues the departing employee actually worked with or supervised. Employee non-solicits run through the same reasonableness weighing as every other covenant on this page, and a workforce-wide mobility ban is hard to match to any particular protected interest.
☐  2.7  Protected business interests — Recommended (SHOULD)
Name the specific trade secrets, confidential information, and customer relationships at stake. A covenant that exists merely to suppress competition or to stop the employee from using general skill and knowledge protects nothing the doctrine recognizes — this definition is where the agreement proves it is doing something else. 
☐  2.8  Competitive business — Recommended (SHOULD)
Describe the genuinely competing activity in concrete terms. The further the definition drifts past the employer's real market, the more the covenant reads as a restraint on mobility — exactly the concern that makes a post-employment covenant more closely scrutinized than other contracts.
☐  2.9  Small public-stock carve-out — Recommended (SHOULD)
Where ownership or investment in competitors is restricted, look for a passive-holdings carve-out below a stated threshold. Forbidding ordinary public shareholdings adds employee-side hardship while protecting no recognizable interest — pure weight on the wrong side of the balancing.
☐  2.10  Passive public holdings — Optional (MAY)
Optional mechanics: the substantive carve-out can live inline without a capitalized term. When the defined term does appear, check that its ownership threshold agrees with the operative carve-out that relies on it.
☐  2.11  What counts as soliciting — Recommended (SHOULD)
Pin down whether the term covers only initiated contact or also accepting an approach. New Jersey courts will narrow an overbroad non-solicit to a reasonable scope, but a precise definition keeps the enforceable line where the parties drew it rather than where a judge later redraws it.
☐  2.12  Termination of employment — Recommended (SHOULD)
Verify the trigger treats resignation, dismissal, and expiration of a fixed term consistently. The restricted period — and any breach-tolling mechanics enforced later — runs from this event, so ambiguity here infects both clocks at once.
3. Timing and execution acknowledgements
☐  3.1  When the agreement was signed — Recommended (SHOULD)
New Jersey accepts consideration found in the original employment contract or in continued employment after signing, so a mid-employment covenant does not automatically need a raise or bonus behind it. The acknowledgement should still record when the covenant was signed and what moved in exchange — the undue-hardship weighing can ask how the bargain actually balanced for this employee. 
☐  3.2  Chance to consult a lawyer — Recommended (SHOULD)
No New Jersey rule requires it, but the acknowledgement is cheap procedural-fairness evidence in a doctrine that weighs hardship to the employee — proof the employee had a genuine chance to understand the restraint before signing it.
4. Confidentiality and trade-secret treatment
☐  4.1  Trade-secret protection without an end date — Required (MUST)
Trade-secret obligations should last as long as secrecy does: both the federal definition and New Jersey's own act key protection to continued secrecy rather than to a calendar date. A fixed expiry on trade-secret protection gives away the strongest interest the covenant suite has — and trade secrets sit first on the list of interests that can carry a New Jersey restraint. 
☐  4.2  Confidentiality end date — Recommended (SHOULD)
Give ordinary confidential information its own finite term. A perpetual lid on non-secret material adds employee-side hardship without a matching interest, and the two-track structure keeps the perpetual obligation where the secrecy rationale actually holds.
5. Permitted disclosures and protected conduct
☐  5.1  DTSA whistleblower notice — Required (MUST)
The federal immunity notice belongs in every agreement that governs trade secrets or confidential information: without it, the employer loses exemplary damages and fee recovery in a later misappropriation action against the employee. In a state whose covenants lean heavily on trade-secret interests, that is an expensive omission. 
☐  5.2  Wage-discussion carve-out — Required (MUST)
Confidentiality and non-disparagement language has to leave wages, hours, and working conditions discussable — protected concerted activity under federal labor law, policed recently against overbroad employee agreements. New Jersey layers its own rule on top for discrimination-claim details, covered in the state gates at the end of this checklist. 
☐  5.3  Court-ordered disclosure allowed — Recommended (SHOULD)
Confirm the carve-out for disclosure required by law, court order, or a government investigation, with notice to the employer where lawful. A confidentiality clause cannot stand between the employee and compelled process, and the express carve-out keeps the clause clear of protected-disclosure territory.
6. Property return and certification
☐  6.1  Property return and sign-off — Recommended (SHOULD)
Return-or-destroy at separation, certified in writing. Where the real protection strategy is trade-secret law rather than a broad restraint, the certification is the cleanest contemporaneous evidence that the employer treated the material as secret and the employee acknowledged as much on the way out.
7. Restrictive covenants (each independently includable)
☐  7.1  Employee non-solicit — Optional (MAY)
Optional, and reviewed under the same reasonableness framework as the rest of the family. Keep it inside the Covered Employees class and the Restricted Period: New Jersey tailors overbroad covenants rather than discarding them, but a clause that needed no tailoring is the one that enforces cleanly. 
☐  7.2  Customer non-solicit — Optional (MAY)
Often the better instrument than a full non-compete in this state: tiered restrictive covenants built around actual customer relationships have been upheld as furthering legitimate business interests. Scope it to customers the employee served or learned about, and run it through the reasonableness gate at the end of this checklist like everything else. 
☐  7.3  Non-dealing covenant — Optional (MAY)
Broader than a non-solicit — it bars serving covered customers even when they arrive unprompted. That added breadth lands squarely on the undue-hardship and public-interest prongs, so treat inclusion as a deliberate risk decision and tie the customer class tightly to the relationships the employee actually held.
☐  7.4  Non-compete covenant — Optional (MAY)
Enforceable when reasonable: a post-employment covenant is given effect where it protects a legitimate interest without undue hardship or public injury, though it is scrutinized more closely than a covenant tied to the sale of a business, which is freely enforceable as protection of the goodwill sold. If the clause appears, route it through the reasonableness gate at the end of this checklist before reviewing its terms. 
☐  7.5  Named-competitor narrowing — Recommended (SHOULD)
When the employer can name its real competitors, bind those instead of leaning on the open-ended Competitive Business definition. A named list is concrete evidence the restraint protects an identified interest rather than suppressing competition at large — the distinction the legitimate-interest prong turns on.
☐  7.6  Non-investment covenant — Optional (MAY)
Rare and deliberate. Confirm the passive-holdings carve-out is intact and the clause shares the defined Restricted Period; investment restrictions pile on hardship quickly while protecting interests only at the margin, which is a bad trade under a balancing test.
8. Non-disparagement
☐  8.1  Non-disparagement — Recommended (SHOULD)
Standard to include with a stated term — but in New Jersey audit it twice. Federal labor law polices clauses that chill protected workplace speech, and a non-disparagement provision that conceals the details of a discrimination, retaliation, or harassment claim is unenforceable outright, whatever the clause is called. The state gate at the end of this checklist carries that rule in full. 
9. Physician-specific notices and carve-outs
☐  9.1  Physician covenants and patient access — Recommended (SHOULD)
The dedicated clause should reflect how New Jersey actually treats physician covenants: enforceable when reasonable, with the public-interest prong doing the heavy lifting. The Supreme Court reduced a hospital covenant's radius so a nearby hospital fell outside it rather than voiding the covenant, and trial courts are directed to test legitimate interest, undue hardship, and public interest on the facts. Expect shortage specialties and on-call coverage to sharpen that scrutiny, because the live question is whether enforcement would deprive the community of needed care. 
10. No conflicting obligations
☐  10.1  No conflicting obligations — Recommended (SHOULD)
The employee's representation that no earlier covenant or court order blocks the new role. It surfaces inbound restraints during onboarding rather than in discovery, and it gives the employer a defense narrative if a prior employer later claims interference.
11. Notice to future employers and other third parties
☐  11.1  Notice to future employers — Optional (MAY)
A genuine drafting choice. A notice provision can support later enforcement, but warning a new employer off the worker carries its own tortious-interference sensitivity — especially where a court might later narrow the covenant the warning relied on. If included, keep any disclosure factual and tied to the covenant's actual terms.
12. Tolling during breach
☐  12.1  Restriction extended during a breach — Recommended (SHOULD)
Look for a tolling clause, and check its trigger. New Jersey will enforce tolling that suspends the restricted period during the time the employee was actually violating the covenant — the appellate courts have remanded specifically so the trial court could toll for the period of the violations, giving the employer the benefit of its bargain. But the extension is tied to a real breach: covenants are not favored, and a court refused to stretch one past its stated period absent justification. An automatic, open-ended extension invites attack as unreasonable; tolling pinned to a court-determined violation is the enforceable shape. 
13. Remedies
☐  13.1  Injunction availability — Recommended (SHOULD)
Look for the acknowledgement that breach may cause irreparable harm and that an injunction is appropriate relief. It supports the element without deciding it — a court still weighs the covenant's reasonableness, prong by prong, before restraining anyone.
☐  13.2  Attorney fees and costs — Optional (MAY)
A commercial choice, with one New Jersey tripwire: a party that enforces or even attempts to enforce a provision concealing discrimination-claim details is liable for the employee's reasonable attorney fees and costs. Check that any fee-shifting clause is mutual and cannot be read to fund enforcement of language the state gates below flag. 
14. Severability and reformation
☐  14.1  Severable tiers and court narrowing — Recommended (SHOULD)
A severability and reformation clause works with the grain of New Jersey doctrine: the void-per-se rule was abandoned in favor of total or partial enforcement to the extent reasonable, and curtailing an overbroad covenant's scope is the approach the state's highest court prescribes. Partial enforcement is the norm — but it is an equitable remedy, so still read the covenant for severable tiers sized to the protected interests rather than a single maximal restraint drafted on the assumption a judge will trim it. 
15. Survival
☐  15.1  Survival after the agreement ends — Recommended (SHOULD)
Separate survival language per covenant keeps the perpetual trade-secret track and the finite covenant tracks visibly distinct. Duration is a live prong of the reasonableness weighing, not boilerplate, and a single bundled survival clause obscures exactly the per-covenant timing a reviewing court will ask about.
16. Assignment and successors
☐  16.1  Assignment and successors — Recommended (SHOULD)
Confirm employer-side assignability to successors and that the employee cannot assign. Assignment moves the covenant but not the burden: whoever ends up enforcing it still has to show a legitimate interest, bearable hardship, and no public injury on the facts as they then stand.
17. Governing law, venue, dispute process
☐  17.1  Governing law and venue — Recommended (SHOULD)
Specify governing law, venue, and dispute process. Restrictive-covenant outcomes are doctrine-sensitive, and every state-specific item on this page assumes New Jersey law controls — a clause selecting another state means the analysis has to be re-run under that state's doctrine before any of these conclusions hold.
18. Entire agreement, amendment, waiver, e-signatures
☐  18.1  Entire agreement, amendments, e-signatures — Recommended (SHOULD)
Standard boilerplate confirming no oral side deals and valid electronic execution. In a common-law regime the written terms are everything a court has to weigh and narrow against, so the integration clause also fences out informal assurances about how the restraint would really be enforced.
19. New Jersey reasonableness and occupational gates
The four items below exist only on this New Jersey page: the common-law reasonableness gate every covenant must clear, the occupational rules for lawyers and psychologists, and the discrimination-claim concealment bar. Bills pending in the Legislature would prohibit most employee non-competes outside a narrow senior-executive carve-out if enacted; as of this checklist's review date they remain pending, not law, so these gates reflect the enacted baseline — track their status through the pending-legislation section of the practice note.
☐  19.1  Passes the three-part reasonableness test — Required (MUST)
Every restraint in the agreement must clear the three-part test: it protects a legitimate employer interest, imposes no undue hardship on the employee, and is not injurious to the public. The prongs are weighed together on the facts — there is no safe-harbor duration or radius, only the discipline of matching each covenant to a named interest and a bearable burden. A covenant tied to the sale of a business is weighed more leniently than a post-employment restraint, and a covenant that fails the weighing is not enforced as written, though a court may narrow it. 
☐  19.2  No practice restrictions for lawyers — Prohibited (MUST NOT)
If the worker is a lawyer — including in-house counsel, admitted in this state or not — the agreement must not restrict the right to practice law after the relationship ends, apart from retirement benefits. The bar reaches indirect pressure too: compensation forfeitures aimed at departing lawyers who keep serving firm clients violate the rule and are unenforceable as against public policy, so check the economics of the departure terms, not just the covenant headings. 
☐  19.3  No client-access limits for psychologists — Prohibited (MUST NOT)
If the worker is a licensed psychologist, the agreement must not include any term that interferes with or restricts a client's ability to keep seeing the therapist of choice. The regulation centers the patient rather than the practitioner, and the courts add that the uniquely personal treatment relationship forbids restraints that would interrupt ongoing care — a covenant whose time and territory look reasonable still fails on this ground. 
☐  19.4  No concealing discrimination claims — Prohibited (MUST NOT)
No confidentiality or non-disparagement language may have the purpose or effect of concealing the details of a discrimination, retaliation, or harassment claim — such a provision is unenforceable against the employee, the label on the clause does not control, and attempting to enforce one shifts the employee's fees onto the enforcing party. The same statute expressly preserves ordinary non-competes and proprietary-information agreements, so the fix is surgical: carve the claim-details language out and leave the covenant suite intact. 
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